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CHIEF JUSTICE MAYNARD delivered the Opinion of the Court.

SYLLABUSBY THE COURT



1. Thefiling of acrimina complaint charging possesson with intent to deliver a
Schedulel controlled subgstance, in violation of W.Va Code § 60A-4-401(a), commences prosacution
on that offense and tolls the statute of limitations.

2. InesmuchasRule 3 of theWes VirginiaRulesof Crimind Procedureand Rule 3
of theWes VirginiaRules of Crimind Procedure for Magistrate Courts provide that afiled complaint is
a“chargingindrument initiating acrimina proceading],]” theholding of SyllabusPoint 5 of Satev. King,
140 W.Va. 362, 84 S.E.2d 313 (1954), ishereby clarified. The statute of limitations does not bar
conviction of alesser included offense when prosecution hasearlier commenced by filing acrimina

complaint within thegatute of limitations. Fling the complaint tollsthe running of the gatute of limitations.

3. When adefendant isnot indicted within one year of the date on which an offense
Iscommitted but requeststhe drcuit court to indruct thejury on atime-barred lesser included offense, the

defendant by that act waives the statute of limitations defense contained in W.Va. Code § 61-11-9.



Maynard, Chief Justice:

Thegppdlant, Clarence E. Boyd, was convicted inthe Circuit Court of Berkeley County,
West Virginia, for possesson of acontrolled substance after having beenindicted for fdony possessonwith
intent to ddliver. Herequeststhat this Court st asde his conviction, finding that the Satute of limitations

had run on the misdemeanor offense. We decline to do so.

Thefactsarenot in dispute. On October 18, 1997, the appellant was arrested and
charged by crimina complaint with onefeony count of possessionwithintent to deliver aSchedulel
controlled substance, marijuana, in violation of W.Va. Code § 60A-4-401(a) (1983) and two
misdemeanor wegpons counts. On theday in question, the gppellant hed in his possesson aconcedled and
deadly weapon, nunchakus, without license or authorization in violation of W.Va Code 8 61-7-3(q)
(1989). Hedso violated W.Va Code § 61-7-7 (2000) dueto possessng the deadly wespon &fter having
been previoudy convicted of afelony in 1978. On November 5, 1998, the grand jury returned an

indictment against the appellant charging him with all three offenses.

Defense counsd and the State subsequently requested that the misdemeanor counts be
dismissed “ upon grounds that the relevant statute of limitations applicableto the prosecution of

misdemeanors absolutely barsthe State from proceeding in thismatter or attempting to proceed further



toward an adjudication of thesematters.”* The court granted the motion and entered an agreed order on

January 4, 1999.

A jury trid washeld on the soleremaining feony count onMarch 11, 1999. Attheclose
of evidence, thegppdlant successfully requested ajury ingruction on the lesser included misdemeanor
offense of possesson of aSchedulel controlled substance. Thejury convicted the gppdlant of thelesser
included offense. After the completion of histrid, the gopelant moved the court to set asdethe verdict
on the basisthat the conviction wasvoid. He argued that pursuant to W.Va Code § 61-11-9 and Sate
v. King, 140 W.Va 362, 84 SE.2d 313 (1954), the statute of limitations had run on thelesser included
misdemeanor offense. The circuit court denied the motion, concluding

that this case is distinguishable from King, in that the “prosecution was

commenced” by the arrest of the Defendant on the date of the offenseand his

aragnment beforeaMagidratethat sameday, October 18, 1997. Thiswasnot
adirect indictment aswell may have been the casein King, and therewas no

“commencement of prasecution” after ayear. Further, the Defendant himself had

requested theinclusion of thelesser included misdemeanor inthejury verdict, a

request to which the State did not object, benefitted by itsinclusion, and cannot

now be heard to object to being prosecuted upon that score.

Thegppd lant was sentenced to four monthsof confinement intheregiond jall; the sentence was suspended

and he was placed on probation for two years. It isfrom this order the appellant appeals.

Thegatute of limitationsiscontainedin W.Va. Code § 61-11-9 (1923), which readsin pertinent
part, “ A prosecution for amisdemeanor shal be commenced within oneyear after the offensewas
committed, except that aprosecution for petit larceny may be commenced within threeyearsafter the
commission of the offense].]”



On appedl, the gppellant contendsthe circuit court erred by holding: (1) that afelony
prasacution commences a thetime of avdid arrest which distinguishesthis casefrom Satev. King, 140
W.Va. 362, 84 S.E.2d 313 (1954); and (2) that the gppellant’ srequest for alesser included offense
ingruction acted asawaiver of the satute of limitationsdefense. The State argues persuasvely thet the
creuit court did not err becauseKing isdigtinguishablefrom the case a bar in that King commenced with
anindictment whilethiscasebeganwithacrimina complaint. The Statedso arguesthe gppdlant waived
the statute of limitationsdefense by requesting and receiving the benefit of thelesser included offense

instruction.

Inorder to decidewhether the gppdlant’ s conviction should be upheld or vacated, we mugt
determinewhen the prosecution in this case commenced” for purposesof W.Va Code § 61-11-9. At
firgt blush, Syllabus Point 5 in King appearsto demand that we discharge the gppdlant’ sconviction. The
syllabus point reads as follows:

The provison of Code, 61-11-9, which providesthat “A prosecution for
amisdemeanor shall be commenced within oneyear after the offense was
committed, * * *”, read inpari materia with Code, 62-2-1, which providesthat
“Prosecutionsfor offensesagaingt the State, unless otherwise provided, shdl be
by presentment or indictment” servesto bar aconviction of amisdemeanor had
under an indictment for afelony, which embracesthe misdemeanor, wherethe
indictment wasnot returned within one year after the offense charged thereinwas
committed.

Thelanguage containedin W.Va Code § 62-2-1 (1923) doesnat, by itsown terms, requireaprosecution

to commence by indictment.



ThisCourt previoudy commented ontheissue now beforeushby saingthet “[g] crimind
proceeding isinitiated by an arrest procedure under W.Va. Code, 62-1-1, et seg., but can be
accomplished by a person being indicted by thegrand jury.” Sate exrel. Rowev. Ferguson, 165
W.Va. 183, 189, 268 S.E.2d 45, 48 (1980). More recently, we specificaly consdered the pertinent
question, “[W]hendoesacrimina proceeding commence?’ Satev. Bruffey, 207 W.Va 267, 531
SE.2d 332, 338 (2000). ThisCourt determined in Bruffey that theanswer liesintheWest VirginiaRules
of Crimind Procedurefor Magidrate Courts. Wenotethat Rule 3 of the Rulesof Crimind Procedurefor
Magigrate Courtsand Rule 3 of the Rules of Crimind Procedure areidentical. Theserulesread asfollows

Thecomplaint isawritten satement of the essentid facts condituting the
offense charged. The complaint shall be presented to and sworn or affirmed
beforeamagigratein the county wherethe offenseisdleged to have occurred.

Unlessatherwise provided by Satute, the presentation and oeth or afirmation shall

be made by aprosecuting attorney or alaw enforcement officer showing reason

to haverdiableinformation and bdid. If fromthefactssaed inthe complant the

meagidrate finds probable cause, the complaint becomesthe charging indrument
initiating a criminal proceeding. (Emphasis added).

Moreover, W.Va. Code § 50-4-2 (1997) is titled “Commencement of criminal

prosecutions’ and states:
Except wherethe provisonsof thiscode or rule of the supreme court of

gpped spermit thecommencement of acrimind prosecution through theissuance

of acitation, a criminal prosecution shall be commenced by the filing of

a complaint in accordance with the requirements of rules of the supreme court

of appeals. (Emphasis added).
Undoubtedly, “[thecomplaint . . . istheinitid Sepintheprosaecution, ... . [and] it commencestheaction.”

22 C.J.S. Criminal Law § 324 (1989).



The gppd lant in the case sub judice was arrested and arraigned before ameagistrate on
the day the offensewascommitted. Themagistratesgned thecrimina complaint, thereby initiating the
crimind proceading. Withinthreewesks, aprdiminary hearing washdld wherein sufficient evidencewas
found to support afinding of probable causeon thefdony charge. The casewasthen bound over tothe

grand jury who returned an indictment against the appellant in November 1998.

Thisactivity seemsto stand in Stark contragt to the activity contained in the facts of the
King case. Theactivity in King congsted of thereturn of an indictment nearly two years after the date
theoffensewascommitted. Infact, thefirst satement intheopinionreads, “Inthiscrimina prosecution
of Stateof West Virginiaagang LewisM. King, the defendant wasindicted by agrand jury convened at
the October term, 1953, of the Circuit Court of Monongaia County, for the commission of afelonious
assault.” King, 140W.Va a 364, 84 SE.2d a 314. If earlier activity had occurredin the case, surely

the factswould state as much.

We, therefore, bdieveitisabundantly clear that felony crimind proceedingscommence
with ether thefiling of acomplaint or by indictment. Thus, thefiling of acrimina complaint charging
possesson with intent to ddiver aSchedule| controlled substance, in violation of W.VVa Code 8§ 60A-4-
401(a), commences prasecution on thet offenseand tallsthesatute of limitations. Inesmuch asRule 3 of
the Rules of Crimind Procedure and Rule 3 of the Rules of Crimind Procedure for Magidrate Courts
providethat afiled complaintisa“charging insrument initiating acrimina proceeding[,]” the holding of
Syllabus Point 5 of Sate v. King, 140 W.Va. 362, 84 S.E.2d 313 (1954), ishereby clarified. The
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dtatute of limitationsdoesnot bar conviction of alesser included offense when prosecution hasearlier
commenced by filing acrimind complaint within the satute of limitations. Filing the complant tollsthe

running of the statute of limitations.

Notwithgtanding the fact that this caseis not time-barred, even if it were, the gppd lant
waived thestatute of limitationswhen herequested thelesser included of fenseingtruction.? The protection
afforded by agtatute of limitations does not condtitute afundamental right under the federd or our sate
conditution. Rather, agtatute of limitationsisagtatutory act of gracethat West Virginia, asasovereign
date, confersinorder tolimit itsright to prosecute crimina offenders. See Satev. Timoteo, 87 Haw.
108, 113,952 P.2d 865, 870 (1997) (“[ T]he protection of astatute of limitationsdoesnot condtitutea
fundamenta right under the United States Congtitution or the Hawa‘i Condtitution, but rather, amere
datutory act of gracethat the sovereign sate has conferredin order to limit itsright to prosecutecrimind
offenders.”). (Citation omitted). Therefore, “afew courts have held that the Statute of limitationsis
jurisdictiona and cannot bewaived, [but] thevast mgority of federal and sate courtshave held that the
datute of limitationsisan affirmetive defensewhich canbewaived.” Satev. Bowers, 349 Md. 710, 729

n.7, 709 A.2d 1255, 1264 n.7 (1998). (Citations omitted).

AVe do not have asituaion herewherethe State obtained an indictment and subseguently entered
analleprosaqui so that anew indictment coul d be obtained on the same offense which did not vidlate the
statute of limitations. If that were the case, the result might be different.
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Weagreewith the courtswhich hold thet the gatute of limitationsin acrimina casedoes
not go to thejurisdiction of the court. Consequently, the expiration of astatute of limitations does not
terminateacourt’ sjurisdiction over thesubject matter. Inacasewherethedefendant isnotindicted within
oneyear of the date on which an offenseiscommitted but requeststhe aircuit court to ingruct thejury on
atime-barred lesser included offense, the defendant by that act waivesthe statute of limitationsdefense,
In thiscase, the appellant wasindicted for possession with intent to deliver but, at the close of trid,

requested and got an instruction on simple possession.

Therequested chargewas obvioudy in the gppellant’ sbest interest. Herequested the
charge, was convicted under the charge, and benefitted from the charge. He cannot now complain of the
result. Hisactionscondituteawaiver of thetimelimitation containedin W.Va Code 8§ 61-11-9. Tohold
otherwisewould dlow defendantsto sandbag trid judgesby requesting and gpproving anindruction they
know or should know wouldresultinautomaticreversd if given. “After aguilty verdict hasbeenreturned
based on the requested instruction, defense counsal cannot be allowed to changelegal positionsin
midstream and seek areversal based onthat error.” Weber v. Sate, 602 So.2d 1316, 1319 (HaApp.

5 Dist. 1992).

Based on the foregoing, the order of the circuit court is hereby affirmed.

Affirmed.



